SB 39

Page  8

Date of Hearing:   July 3, 2007

ASSEMBLY COMMITTEE ON HUMAN SERVICES

Jim Beall, Chair

SBPCA Bill Id: SB 39 (Author:Migden) – As Amended: Ver: June 28, 2007

SENATE VOTE:  38-0

SUBJECT:  County welfare agencies and departments:  child abuse and neglect disclosure

SUMMARY:  Provides for the release of specified information by county welfare agencies regarding a deceased child where the death is the result of abuse or neglect.  Specifically, this bill:

1) Contains legislative findings and declarations relating to the number of child deaths due to abuse and neglect, and the need for an expedited decision to release juvenile case files so as to not lose the opportunity to effect positive change.

2) Requires that juvenile case files pertaining to a child who has died as a result of abuse or neglect be released to the public either administratively or by the court, as specified.

3) Adds county counsel, city attorney or other attorneys representing the petitioning agency in dependency actions to the list of individuals who may inspect juvenile court files.

4) Sets forth the procedure for release of juvenile case files pursuant to court order:  

a) Affirms the presumption in favor of the release of information when a child is deceased, unless statutory grounds for confidentiality are shown to exist.

b) States that where the child whose records are sought has died, no balancing or weighing of interests is required, except where the interest of another child is involved.
  

c) Requires, after a petition for release of information has been filed, that the custodian of records (the county welfare agency) serve copies of the petition on all interested parties within 10 days, and requires that any interested party, including the custodian of records, to object to the release within 15 days of service of the petition.  Allows the petitioner 10 days to respond to any objection.

d) Requires the court to set the matter for hearing no more than 60 days from when the petition is served on the custodian of records and requires the court to render a decision within 30 days of the hearing.  Requires the matter to be decided based solely on specified documents and arguments at the hearing, unless the court determines otherwise.  If no opposition is filed, requires the court to issue its decision within 10 days of the final day for filing an objection.

e) Makes any order immediately reviewable by petition to the appellate court for the issuance of an extraordinary writ.

f) Deems, for purposes of this provision, the custodian of records of the juvenile court case file to be the county welfare agency.

5) In addition to being able to inspect juvenile court case files, permits specified individuals to receive copies of the files.

6) Requires a county welfare agency, within five days of the death of a child where there is a reasonable suspicion that the child died as a result of abuse or neglect, to disclose, upon request, the age, gender, date of death of the deceased child, whether an investigation is being conducted by law enforcement or the child welfare agency, and whether the child was in foster care or in the home of his or her parent or guardian at the time of death.
7) Requires that, as to deaths occurring after January 1, 2008, if (1) the county child protective services determines that abuse or neglect was substantiated, (2) a law enforcement investigation concludes that abuse or neglect occurred, or (3) the coroner or medical examiner concludes that the deceased child had suffered abuse or neglect, specified documents must, upon request, be released upon completion of the child abuse or neglect investigation.  


a) The documents that must be released vary depending on whether the child was living with a parent or guardian, or was in foster care when the death occurred.  


b) The documents must be redacted before release, as specified.  


c) Counsel for a child, including the deceased child and any sibling, may petition the court to prevent release of the documents.  


d) Emergency regulations must be adopted to implement this section.
8) Allows the Department of Social Services (DSS) or the county welfare agency to comment on a case once documents are released.

9) Requires each county welfare department to report to DSS on every child fatality occurring within its jurisdiction that was the result of abuse or neglect.  Requires DSS to annually issue a report identifying child fatalities and systemic issues or patterns revealed by the fatality information received from the counties.

EXISTING LAW 

1) Requires the juvenile case file of a dependent child or ward of the court to be kept confidential, except that specified persons or entities are authorized to inspect those records and, on a petition and noticed hearing, disclosure of any or all of the files may be ordered by the court to any interested party.

2) Provides that juvenile case files pertaining to a deceased child who was within the jurisdiction of the juvenile court must be released pursuant to an order of the court after the filing of a petition, an opportunity for interested parties to object, and a hearing on the petition.

EXISTING FEDERAL LAW requires that states receiving funds under the Child Abuse Prevention and Treatment Act of 1974 (Public Law 93-247) have laws requiring the public disclosure of findings or information about any case of child abuse or neglect that resulted in a child fatality or near fatality.
FISCAL EFFECT:  The Senate Appropriations Committee determined that the fiscal impact is $100,000 to develop regulations and $10,000 annually in mandated costs.

COMMENTS:  Except for child fatalities and near fatalities, all case files of children who are dependents or wards of the juvenile court are kept confidential, with specified exemptions.  This bill revises judicial and administrative processes for release of records for child fatalities.  Under this bill, within five days of the death of a child that is reasonably suspected to be the result of abuse or neglect, the county welfare agency must, upon request, release minimal information about the child.  In addition, where a child's death from abuse or neglect is substantiated, more detailed case information must, upon request, be released.  The bill also clarifies and expedites the judicial process for release of a deceased child's juvenile case file after a petition is filed and opportunity is given for interested parties to object to the release of those other documents.

Current judicial process for release of juvenile files for deceased children.  The juvenile case files may be inspected, without first obtaining a court order, by, among others, prosecutors handling criminal or juvenile cases, judges, law enforcement officials handling the criminal or juvenile proceedings involving the minor, children's multidisciplinary teams, and persons or agencies providing treatment or supervision of the child.  
In response to several well-publicized cases where children died allegedly as a result of negligence by county child protective agencies, the Legislature in 1999 established a streamlined process for any person to obtain access to a juvenile case file where a child has died.  (SB 199 (Polanco), Chapter 984, Statutes of 1999.)  The process, embodied in Welfare and Institutions Code Section 827(a)(2), allows any interested party to petition the court to access the juvenile case file of a deceased child, requires notice and an opportunity for specified parties to object in a hearing, and allows information in the deceased child's file that relates to or identifies another child to be removed or redacted from the file before its release.  Under the same procedure, the court still may limit or prohibit access to the file, if that release of the file or any portion of the file would be detrimental to another child who is or was within the jurisdiction of the juvenile court.

Proponents of the bill contend that the procedure established in Section 827(a)(2) for accessing files of children who died as a result of abuse or neglect has proven to be difficult and costly to use because the courts lack clear guidance, resulting in delays as well as inconsistencies between counties on what information is required to be disclosed.  This frustrates the ability to review these cases of child death promptly and to advocate for changes to prevent other children from suffering the same fate.

The author and proponents believe this bill will make the process of disclosing information about a child, who died because of abuse or neglect, simpler and, as a result, will spur reform and save the lives of children whether they are at home or in foster care.

The bill reflects a three-part approach to increasing public access to information surrounding the death of a child from abuse or neglect.  First, limited information about the death is available administratively shortly after there is a reasonable suspicion that the death is the result of abuse or neglect.  Second, selected documents from the juvenile file related to the child's death may be provided without court review when the suspicion that the child died as the result of abuse or neglect is substantiated.  Third, the court procedure for access to other documents not provided under the first two categories is expedited, with additional legislative guidance given to courts in reviewing Section 827(a)(2) petitions for disclosure of records of a deceased child.  

Administrative disclosure of information without court review.  


1) Reasonable Suspicion Information:  Under this bill, the three-part approach to obtaining information surrounding the death of a child begins with a release by the county welfare agency (the custodian of records) of the name and gender of the child, the date of death, whether the death is under investigation by the child welfare agency or by law enforcement, and whether the child was in foster care or in the home of his or her parent or guardian at the time of death.  This information is released, upon request, within five days after there is reasonable suspicion that a child's death was the result of abuse or neglect.
However, beyond the date of death, the child's age and gender, foster care status, and whether an investigation is being conducted, no other information is released at this point, even though there is a reasonable suspicion that the fatality was caused by abuse or neglect.  As discussed below, no additional information is administratively available until the suspicion that the death is the result of abuse or neglect is substantiated and there is no specific time within which that determination must be made.  

Under DSS All-County Letter (ACL) 06-24 (July 21, 2006), counties must notify DSS within two business days of a child's fatality or near fatality if the county has a reasonable suspicion the fatality/near fatality was caused by abuse or neglect.  The form on which the report must be made requests that the suspected cause of the fatality/near fatality, the county and race of the child, a brief narrative of child welfare history for the child and family, and whether the fatality/near fatality was in the home of the parent or in foster care.  The form can be released to the public upon request.  DSS has reported that it has changed its practice and only provides public disclosure of the form if the fatality/near fatality has been substantiated and is currently revising the All-County letter accordingly.  

Under the ACL, within 90 days of being notified of the death or near death, DSS, in collaboration with the child welfare agency and the probation department, must complete a summary report that will contain much more detailed information on the case.  For children living with their parents or guardian, information required to be disclosed includes whether there was an open child welfare case at the time of the fatality or near fatality, a summary of any parental involvement with the child welfare agency in the preceding five years, a summary of actions taken by the child welfare agencies, as well as the age, and gender of the child.  For children in out-of-home placements, information required to be disclosed includes a description of the current placement, including the basis for the placement decision, a summary of the child’s placement history, and a summary of the actions by the child welfare agency relating to the supervision of the current placement, and the placement's licensing history.  Identifying or other information must be redacted from the summary report.  The ACL states that the summary report will be available to the public upon request, although, again, DSS acknowledges that it is not complying with its own letter until the suspicion of abuse has been substantiated.
This bill does not require the public disclosure of any information prior to substantiation of previous child abuse or neglect referrals and the disposition of those referrals.  Some groups argue that release of this information before the charge of child abuse or neglect is substantiated could violate the privacy of, and negatively impact, innocent caregivers. This raises the issue whether to expand the information publicly available, as soon as there is a reasonable suspicion that a child's death was the result of abuse or neglect, to include the history of child abuse or neglect referrals.  Under the ACL, the history of child abuse or neglect referrals, if any, is made publicly available as soon as there is a reasonable suspicion that a child's death was the result of abuse or neglect.  

2) After Death From Abuse or Neglect Has Been Substantiated:  The second tier of documents in the juvenile case file, to be released upon request, consists of various documents related to the circumstances surrounding the death of the child.  These documents are deemed to be highly probative and likely to contain information relevant to the cause of death of the child without unduly impinging another person's privacy or confidential or privileged information which must be redacted.  The documents are only available administratively if the county child protective services agency substantiated child abuse or neglect of the deceased child, the law enforcement investigation concluded the death was caused by abuse or neglect, or the coroner or medical examiner concluded that the deceased child suffered abuse or neglect.  

A suspicion that a child's death is the result of abuse or neglect may not be quickly substantiated or determined to be unsubstantiated.  If the deceased child has a sibling, the child welfare agency has up to 60 days to decide the fate of the sibling, which necessitates either substantiating or not substantiating the suspicion of abuse or neglect.  However, if the deceased child had no siblings, law enforcement or the coroner will do the investigation.  There is no deadline by when either of those entities must make a determination about the cause of death.  Thus, a substantiation of a child's death from abuse or neglect could take months or even possibly years from reasonable suspicion.  
Under the bill, once the cause of death from abuse or neglect has been substantiated, the child welfare agency must, within 10 business days of request or the disposition of the investigation, whichever occurs later, release the following documents:  

· For children living with their parent or guardian at the time of death:  (1) all previous referrals of abuse or neglect of the deceased child while living with that parent or guardian; (2) the emergency response referral information form and the emergency response notice of referral disposition form completed by the county child welfare agency relating to the abuse or neglect that caused the death of the child; (3) any cross reports completed by the county child welfare agency to law enforcement relating to the deceased child; (4) all risk and safety assessments completed by the county child welfare services agency relating to the deceased child; (5) all health care records of the deceased child, excluding mental health records, related to the child's death and previous injuries reflective of a pattern of abuse or neglect; and (6) copies of police reports about the person against whom the child abuse or neglect was substantiated.  
· For children in foster care at the time of death:  Required public disclosure includes all the information set forth above for children living with parents or guardians, as well as (1) records pertaining to the foster parents' initial licensing and renewals and type of license or licenses held; (2) all reported licensing violations, including notices of action; and (3) records of the training completed by the foster parents, all if in the case file. 
Upon receiving a request for the documents listed above, the custodian of records must serve a copy of the request on all interested parties.  If anyone, including the custodian of records, objects, he or she may petition the juvenile court for relief to prevent release of the documents pursuant to Welfare & Institution Code Section 827(a)(2). 

Prior to the release of any of the documents listed above, the custodian of records is required to redact:  (1) the names, addresses, telephone numbers, ethnicity, religion, or any other identifying information of any person or institution, other than the county or DSS, that is mentioned in the documents; (2) any information that would, after consultation with the district attorney, jeopardize a criminal investigation or proceeding; and (3) any information that is confidential, privileged or subject to non-disclosure pursuant to any other state or federal law.
Court petition and noticed hearing for all other documents in the juvenile case file.  This bill also clarifies the judicial procedure for release of juvenile files.  The clarified procedure affirms the presumption in favor of the release of information when a child is deceased, unless statutory grounds for confidentiality are shown to exist.  The bill also states that where the child whose records are sought has died, no balancing or weighing of interests is required except where the interests of another child are involved.  

Under the revised procedure, after a petition for release of information has been filed, the child welfare agency, defined to be the custodian of records, must serve copies of the petition on all interested parties within 10 days.  Any interested party who wishes to object to the release of the file, including the custodian of records, may object to the release within 15 days of service of the petition.  The petitioner then has 10 days to respond to any objection.

If any interested party files an objection to release of the file, the court must set the matter for hearing no more than 60 days from when the petition is served on the custodian of the records.  The court must then render a decision within 30 days of the hearing.  If no objection is filed, the court must issue its decision within 10 days of the final day for filing an objection.  The court must make its decision based solely on the petition, objections, responses and all supporting documents, as well as arguments at the hearing.  The court may, based only on its own motion, seek the testimony of witnesses.

A court order regarding release of case files is immediately reviewable by petition to the appellate court for the issuance of an extraordinary writ.

Compliance with federal requirements for public disclosure of information for child fatalities and near fatalities.  The federal Child Abuse Prevention and Treatment Act (CAPTA) requires that states receiving funds under CAPTA provide for the public disclosure of findings or information about any case of child abuse or neglect that resulted in a child fatality or near fatality.  After being deemed out of compliance with this requirement by the federal government, DSS issued the above-noted All-County Letter.  
This bill provides less information to the public than is supposed to be available under the All-County Letter, at least for child fatalities prior to substantiated abuse or neglect.  The bill makes no provision for the release of information in cases of near fatalities.  Instead of requiring disclosure, within two business days of reasonable suspicion, of information discussed above, including the brief child welfare history, this bill simply requires, within five days, the age, gender, and date of death of the child and whether an investigation is being conducted.  Moreover, if DSS revises its All-County letter in response to this bill, DSS could decide to limit not only the information available to the public, but also the information that county welfare agencies must now provide to DSS.  Additionally, given that this bill reduces the information that must be released to the public when a child's death is reasonably suspicious, it is not clear if California will remain in compliance with CAPTA if this bill becomes law.
The sponsors noted in the Assembly Judiciary Committee that they did not intend this bill to serve as the vehicle for ensuring CAPTA compliance.  

Arguments in Support.  The National Center for Youth Law, one of the bill's sponsors, writes that in 2001, the last year data are available, an estimated 133 children in California died due to abuse and neglect and another 191 died under suspicious circumstances.  "Little is known about these children, the suffering they endured prior to their deaths, and the steps that might have been taken to protect them.  Deaths of children resulting from abuse or neglect when reported in the media often lead to calls for reform.  . . . SB 39 represents an appropriate balance between the need for the facts surrounding a child's death from abuse and the privacy rights of those involved."

According to the California Newspaper Publishers Association, "SB 39 would promote the integrity and credibility of the child welfare system by providing the public with accurate information about investigations, findings and conclusions and thereby holding the courts and agencies involved accountable for their performance."

Adds the Country Welfare Directors Association of California:  "It is important to ensure public awareness of child deaths due to abuse or neglect.  In these tragic cases, providing accurate information about the circumstances that caused the child's death is vital.  This bill represents a major change to current law and practice in cases where abused and neglected children have died."

Prior Legislation:  AB 2938 (Runner) from 2006 would have expanded what records can be released to the public in a case of child abuse or negligence that has resulted in a child fatality or near fatality.  The bill was not heard in Assembly Public Safety.

SB 199 (Polanco), Chapter 984, Statutes of 1999, required juvenile courts, if petitioned, to release the juvenile case file of a deceased child after interested parties have had an opportunity to file an objection to the release.  The court may prohibit or limit access to these case files upon a showing that the release would be detrimental to the well-being of another child connected to the case.  SB 199 allows any person to file a petition in juvenile court to open the case file of a child, and requires that notice of the petition be provided to interested parties who may file an objection to the petition.

SECOND COMMITTEE OF REFERENCE.  This bill was previously heard in the Assembly Judiciary Committee on June 19, 2007 and was approved on a 10-0 vote.

REGISTERED SUPPORT / OPPOSITION:

Support 

Children's Advocacy Institute – sponsor

National Center for Youth Law - sponsor

California Newspaper Publishers Association

California Nurses Association

County Welfare Directors Association of CA

National Coalition of 100 Black Women, Sacramento Chapter

Prevent Child Abuse California

Opposition 

None on file
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