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ment issues and serious mental
health problems. When Cory
was 5, a psychologist who eval-
uated her said that what she
needed  “desperately more than
anything” was “stable long-
term placement.” The state
agency responded by moving
her twenty more times. During
her childhood, Cory lived in
thirty-four different homes or
institutions, including nine in a
single year.

Braam v. State of
Washington2

In August, 1998 a lawsuit was
filed on behalf of Cory and 12
other foster children in the state
of Washington, alleging that

multiple placements and other
practices by the state’s child
welfare system caused the
plaintiffs emotional and psy-
chological harm, and violated
their constitutional rights. Two
years after the original suit was
filed, it was expanded to
include a class of more than
3,000 of the state’s roughly
10,000 foster children. State
records show that almost 3,500

foster children have experi-
enced between three and 10
placements, while another 370
children were moved between
11 and 20 times.3 The suit was
brought by Tim Farris, a part-
ner in Brett and Daugert of
Bellingham, Wash., against the
state of Washington, The
Department of Social and
Health Services and the Secre-
tary of DSHS. The National
Center for Youth Law (NCYL)
in Oakland, CA, and Columbia
Legal Services in Seattle later
joined as co-counsel.

On Dec. 4, 2001, after a seven-
week trial, it took a Whatcom
County, Wash. jury less than
one day to reach its verdict in
favor of the plaintiffs, finding
that the state violated the con-
stitutional rights of abused and
neglected children in their care.

State Supreme Court
Upholds Children’s
Constitutional Rights

Last December, the Washington
Supreme Court upheld those
constitutional rights, but sent
the case back for re-trial because
of an error in the jury instruc-
tions. The new trial is scheduled
to begin Sept. 13, 2004 in What-
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1Cory is not her real name. Her name has
been changed to protect her privacy.
2Braam ex rel Braam v State of Washington, 81
P.3d 851 (Wash. 2003); Bill Grimm, Jury
Finds Washington Foster Care System Uncon-
stitutional,Youth Law News (Jan.-Feb. 2002). M
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by Bill Grimm

Introduction

C
ory1 was 3 years old when she was taken from her
parents’home, where she was physically and sexual-
ly abused, and placed in the custody of Washington

state’s Department of Social and Health Services (DSHS).
For the next two years, Cory was moved repeatedly from
one foster home to another. She began to develop attach-

3Exhibit 171 introduced at trial was a list of
the names of children in foster care and the
number of placements they experienced
since DSHS assumed custody. The last
names were deleted before the exhibit was
admitted and shown to the jury.

(cont inued on  p. 2)
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com County Superior Court.
Before going to trial, Superior
Court Judge David A. Nichols
has required the two sides to
engage in mediation.

Writing for a unanimous court,
Washington Supreme Court
Justice Chambers began

First, we must decide
whether foster children pos-
sess substantive due process
rights that the State, in its
exercise of executive author-
ity, is bound to respect. We
hold that they do.4

The court then went on to
define the extent of those con-
stitutional rights. First, the
court concluded 

At its core, foster children
have a substantive due
process right to be free from
unreasonable risk of harm,
including a risk flowing
from the lack of basic servic-
es and a right to reasonable
safety.

The court went on to explain 
To be reasonably safe, the
State, as custodian and care-
taker of foster children, must
provide conditions free of
unreasonable risk of danger,
harm, or pain, and must
include adequate services to

meet the basic needs of the
child.5

In affirming that children in
foster care have constitutionally
protected rights, the state
supreme court noted that it was
following the weight of authori-
ty among state and federal
courts.6

Harm from Which
Foster Children Must Be
Protected

Many of the cases in which
lower federal courts have
upheld a violation involve the
physical and/or sexual abuse of
a child in a foster home.7 The
usual perpetrator in these cases
is a foster parent, a relative of the
foster parent, or another foster
child. Oftentimes, the abuse in
these cases was not an isolated
incident, but involved a series of
injuries inflicted over time.

The children in Braam did not
allege they had suffered the
types of physical assaults,
injuries, or sexual abuse that
were the basis of the claims in
many other cases.8 Instead,
their claims were based upon
the following five harms:

1. Children are harmed by
being subjected to unneces-
sary multiple placements.

2. Foster parents are inade-
quately trained, informed,
and supported to provide
proper care for children in
the class.

3. Children are denied neces-
sary mental health care
(assessments and treat-
ment).

4. Children are placed in
unsafe placements (state
Department of Social and
Health Services [DSHS]
offices, homes of sexual
offenders, homes of violent
offenders, detention centers,
and jails.

5. Children are separated from
their siblings.

In Braam, the state argued that
other federal and state cases
narrowed any constitutional
duty to foster children, to
encompass only a right to safety
that is met by not placing, or
allowing a child to remain in
the home of an abusive foster
parent. The Braam court
rejected this narrow definition,
holding that “[e]xposure of the
child to an unreasonable risk of
harm violates the substantive
due process clause. ‘Harm’ is to
be given its ordinary meaning
of physical or mental damage.”9

The court recognized that fre-
quent moves of a child in foster
care “may create or exacerbate
existing psychological condi-
tions,”10 and that Washington’s
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4Braam, 81 P.3d at 856.
5Braam, 81 P.3d at 857. Later in the opinion,
the court added  

...The state owes these children more than
benign indifference and must affirmatively
take reasonable steps to provide for their care
and safety. 81 P.3d at 859.

6Braam, 81 P.3d at 856 
7Doe v. New York City Dep’t of Social Serv’s.,
649 F.2d 134, 141-142 (2nd Cir. 1981)(sexu-
al and physical abuse by foster father); Taylor
ex rel Walker v. Ledbetter, 818 F.2d 791 (11th
Cir. 1987)(foster child beaten in foster home);
Meador v. Cabinet for Human Resources, 902
F.2d 474 (6th Cir. 1990) cert denied 498 U.S.
867 (1990)(sexual abuse in foster home);
Burton v. Richmond, 276 F.3d 973 (8th Cir.
2002)(physical and sexual abuse of foster
children); T.M. v. Carson, 93 F. Supp.2d 1179
(D. WY 2000)(sexual abuse); Doe v. Johnson,
52 F.3d 1448 (sexual and physical abuse).
8Plaintiffs did claim that sexually aggressive
youth (SAY) were placed in the same homes
as other younger, vulnerable foster children
thus exposing these children to harm or risk
of harm. Defendants conceded that this prac-
tice existed and that moving SAY to alterna-
tive placements (e.g. group homes) would be

( c o n t i n u e d  f r o m  p. 1 )

9Braam, 81 P.3d at 857.

Columbia Legal Services of Seattle Declines 
$4 Million In State Money

Wants to Avoid Repercussions When It Sues the State

Columbia Legal Services Director Ada Shen-Jaffe said the organization
will turn down $4 million in state funding to eliminate worries about

lawmakers cutting its budget in response to lawsuits they don’t like.
Shen-Jaffe said that due to certain restrictions on state funds, the

organization has been diligent about not using state money for lawsuits
against the government, such as those on behalf of undocumented work-
ers, prisoners, foster care children, and mentally disabled people in state
institutions. Even so, she said, the state has been angry when her pro-
gram brought such lawsuits financed solely with IOLTA funds. “We’ve had
11 years of state funding, and pretty much every year I’ve been hauled
down to Olympia to explain something,” Shen-Jaffe said.

In order to save money, the program will shut down three of its eight
offices this summer. Shen-Jaffe said the state has reduced its grants to
her program by $500,000 each year for the past three years. These cuts
together with declining IOLTA funds have left Columbia Legal Services
with a $1.7 million budget deficit. The state funding will instead go to
LSC-funded Northwest Justice Project, which will try to hire eight to ten
of Columbia Legal Services’ laid-off employees.

Reprinted with permission from the Brennan Center Legal Services E-Lert, 
Feb. 27, 2004, Brennan Center for Justice at NYU School of Law.
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costly. See, e.g., Declaration of Virginia B.
Heim in Support of Defendants’ Opposition
to Plaintiffs’ Proposed Opinion and Injunc-
tion, p.3 estimating the cost of moving 10%
of SAY from foster homes to group care was
$216,000 annually.



legislature had found that
“[p]lacement disruptions can
be harmful to children by
denying them consistent and
nurturing support.”11

The Braam court also included
protection from “pain” as a req-
uisite of adequate care. Howev-
er, while using dictionary
definitions of “harm” to provide
guidance on the nature and
extent of the harm from which
foster children must be protect-
ed, the court did not explain the
“pain”from which such children
are entitled to be protected.

Several lower federal court
decisions have recognized
claims based upon emotional
or psychological harm. Unlike
Braam, in which the facts sup-
porting a claim of emotional
harm were fully developed at
trial, these decisions were made
in the early stages of the case,
before trial, and were based
upon pleadings. In those cases
where plaintiffs have alleged
this type of harm, the courts
have determined that such
harm can support a due
process claim. In Marisol A. v.
Giuliani,12 the court held 

Clearly the state is required
to protect children in its cus-
tody from physical injury.
This Court further finds that
custodial plaintiffs have a
substantive due process
right to be free from unrea-
sonable and unnecessary
intrusions into their emo-
tional well-being.13

In Brian A. ex rel Brooks v.
Sundquist,14 the United States
District Court for the Middle
District of Tennessee also
refused to adopt a narrow
interpretation of the rights
afforded foster children. The
defendants argued that chil-
dren in foster care are entitled
simply to be protected from
harm of which government
officials know, or should have
known, and to have their basic
human needs met. In denying
the defendants’ motion to dis-
miss, the court looked to
Youngberg,15 but did not set
forth the precise parameters of
the due process rights.16

The Standard of Care

While holding that foster chil-
dren have a right to be protect-

ed from harm while in the
state’s care, proof that some
harm was suffered does not per
se impose liability on state offi-
cials. “Negligently inflicted
harm is categorically beneath
the threshold of constitutional
due process.”17

While the United States
Supreme Court has yet to rule
on the rights of children in fos-
ter care,18 the Braam court
noted that the Court has articu-
lated two standards of culpabil-
ity for persons in state custody:
deliberate indifference, and
professional judgment. Those

standards have their origins in
two Supreme Court decisions:
Estelle v. Gamble,19 and Young-
berg v. Romeo.20

The Estelle Case

Gamble was a prison inmate
who injured his back while
unloading a truck during a work
detail. He claimed that the treat-
ment he received after the injury
was inadequate, and led to a
worsening of his condition. His
1983 claim alleged cruel and
unusual punishment, in viola-
tion of the Eighth Amendment.

The Supreme Court held that
the government had an obliga-
tion to provide medical care for
prison inmates since 

“[a]n inmate must rely on
prison authorities to treat his
medical needs; if the authori-
ties fail to do so, those needs
will not be met. In the worst
cases, such a failure may
actually produce physical
‘torture or a lingering death,’
… In less serious cases,
denial of medical care may
result in pain and suffering
which no one suggests would
serve any penological pur-
pose.” Estelle, 97 S.Ct. at 290.

The Court held that govern-
ment officials’ conduct was to
be measured by the standard of
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(cont inued on  p. 5)

10Braam, 81 P.3d at 854.
11Id.
12 929 F.Supp. 662 (S.D. N.Y. 1996).
13Marisol A., 929 F.Supp. at  675.

14149 F. Supp. 2d 941 (M.D. Tenn. 2000).
15 Youngberg, 102 S. Ct.
16 Brian A., 149 F. Supp.2d at 952-954.
Plaintiffs list of substantive due process rights
included the right to protection form harm,
right not to be harmed while in state custody,
right not to be deprived of their liberty
unnecessarily by retention in state custody,
right to be placed in the least restrictive, most
appropriate family like setting while in state
custody, right to treatment consistent with
the purposes of the state’s assumption of cus-
tody, right to receive care, treatment and
services consistent with accepted, reasonable
professional judgment, and right to protec-
tion from state-created dangers. Brian A. 149
F. Supp.2d at 953.

17Braam, 81 P.3d at 857 citing County of
Sacramento v .Lewis, 523 U.S. 833, 849
(1998).
18A footnote from the Court’s opinion in
DeShaney v. Winnebago County Dep’t of Social
Serv’s., 109 S. Ct. 998 (1989) has often been
cited in those cases upholding the substan-
tive due process rights of foster children.

Had the State by the affirmative exercise
of its power removed Joshua from free
society and placed him in a foster home
operated by its agents, we might have a sit-
uation sufficiently analogous to incarcer-
ation or institutionalization to give rise to
an affirmative duty to protect.

Deshaney, 489 U.S. at 109 S. Ct. at 1006 n. 9.

Several decisions upholding substantive due
process claims on behalf of foster children
have also looked to Jackson v. Indiana, 92
S.Ct. 1845(1972). Youngberg, in fact, cites to
Jackson at several points. See, e.g., Youngberg,
102 S.Ct. at 2460 n.27, 2462. The concurring
opinion in Youngberg points out that the
unanimous decision in Jackson “suggested a
constitutional standard for evaluating the

conditions of a civilly committed person’s
confinement.” Youngberg, 102 S.Ct. at 2463.
That standard is 

At the least, due process requires that the
nature and duration of commitment bear
some reasonable relation to the purpose
for which the individual is committed.
Jackson, 92 S.Ct. at 1858.

1997 S.Ct. 285 (1976).
20102 S.Ct. 2452 (1982).
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Recent Federal Review Confirms That Harms in Braam Continue

In February 2004, the Children’s Bureau of the
U.S. Department of Health & Human Services

(HHS) released the Final Report of its Child and
Family Services Review for the State of Washing-
ton.1 The audit showed that Washington’s child
welfare system failed to meet federal standards in
several critical areas, including child safety, men-
tal health services, and stable placements for fos-
ter children.

Children as young as age 3 are shuttled from
placement to placement, sometimes moving sev-
eral times in a single year. There are delays in
responding to reports of child abuse, including
those classified as high risk. Training for foster
parents is woefully inadequate, with Washington
scoring among the lowest of the forty states that
have been evaluated.

Multiple Placements
The children in Braam alleged that the state sub-
jected them to frequent, unnecessary, and avoid-
able changes in placement. The Washington
Supreme Court observed that frequent changes in
placement of children in foster care “may create
or exacerbate existing psychological conditions,”
including reactive attachment disorder.2

Federal case reviewers found that in 32 per-
cent of the cases they reviewed, children experi-
enced multiple placements. Changes in
placement were not made to help achieve perma-
nency for the child, or to meet the child’s service
needs. In seven of the twenty-five cases, the
child’s current placement was found to be unsta-
ble or on the verge of breaking down. Several of
the children in unstable placements were as
young as 3 or 4 years old.

Stakeholders interviewed as part of the feder-
al review identified a number of problems, includ-
ing a lack of adequate training for foster parents;
insufficient respite care for foster parents; a lack
of trained and qualified foster parents for children
with emotional and behavioral problems; and a
failure to match foster children with the abilities
of foster parents. Witnesses at the trial in Braam
identified these same practices as the causes of
placement disruptions.

The federal standard for stability in foster
care requires that 86.7 percent or more of the
children who have been in foster care for twelve
months or less have two or fewer placements.
This national standard measures the number of

placements for less than a majority of children in
foster care – children who have been in care for
12 months or less. Even for this subpopulation,
the state fails to provide stability.

Other reports on Washington’s foster care
system completed since the Braam trial provide
further evidence that the shuttling of children
from placement to placement continues unabat-
ed. It is not only teenagers entering care who
experience multiple placements. Two thirds of
children placed in care before age 2 have had
more than two placements.3 Nineteen percent of
children who entered care as infants, and tod-
dlers, have suffered five to ten placements.4

In a study of three hundred Washington fos-
ter youth at the time of their legal emancipation
from the system, the state Office of Children’s
Administration Research collected data on their
placement histories. The results were startling:

➣ Approximately half had been in placement
longer than five years.

➣ One third experienced between one and three
placements.

➣ One third experienced between four and nine
placements.

➣ One third experienced ten or more place-
ments.

Not all of these youth with volatile placement
histories were teenagers when they entered care.
One fourth of the study children were placed in
foster care when they were age five or younger.

Mental Health Services Inadequate 
Federal reviewers found that in 36 percent of the
cases either the mental health needs of the child
were not assessed, or the child failed to receive
appropriate services. In the foster care cases,
reviewers confirmed that there were delays in
obtaining mental health services, and a mismatch
between the needs of foster children, and the
actual services that were provided. This confirms
the expert testimony at the Braam trial.

Other reports since the trial reaffirm the criti-
cal need for mental health services among children
and youth in foster care. According to a 2003
report by the Washington state Office of Children’s
Administration Research, “more than one-third of
the youth scored high on a depressive symptom
checklist”5 Caseworkers told interviewers that 60
percent of the youth “have a mental illness or suf-
fer from mental health problems…and one third
have a clinical DSM diagnosis.”6

The state report contained an important

admission on mental health services for children.
After briefly describing the system of care in
Washington, the office wrote

[I]t is often difficult to access mental health serv-
ices for children served by the agency on a time-
ly basis. There is often a waiting list for services,
and when a child does receive the service, there
is often an imbalance between the long-term
health needs of the children and the short-term
focus of current treatment methods.7

Elsewhere, the report listed the “need for
greater availability and effectiveness of mental
health services for children in care” as an “ongo-
ing systemic concern.”8 Regional management
teams, advisory boards, stakeholders, and all four
divisions of the Children’s Administration identi-
fied improved access to mental health services for
children as an important issue to be addressed in
the Administration’s strategic plan.9

Families for Kids Partnership’s Permanency
Report 1998-2003 emphasized the relationship
between lack of mental health services and place-
ment instability, urging the Children’s Administra-
tion to “increase placement stability by addressing
the inadequate access and availability of children’s
mental health services in the public sector.”10

Risk of Harm in Foster Care Remains 
The Final Report indicated that the 0.37 percent
incidence of abuse in foster care in Washington
was below the national standard of 0.57 percent or
less. However, other data submitted by the state in
September 2003 indicated that the state failed to
meet the national standard, reporting a foster care
abuse rate of 0.63 percent. The final report does
not explain this discrepancy.

—Bill Grimm 

NOTES:
1U.S. Dep’t of Health & Human Serv’s., Children’s
Bureau, State of Washington: Child and Family Services
Review Final Report (2004)(‘WA Final Report’).
281 P.3d 851, 854.
3Families for Kids Partnership, Permanency Report
2004, p. 19.
4Id.
5Washington Dep’t of Social and Health Serv’s., Office
of Children’s Administration Research, Foster Youth
Transition to Independence Study, pp. 4-5 (2003).
6Id., at p.16.
7Statewide Assessment, p. 82 (September, 2003).
8Statewide Assessment, p. 104.
9Statewide Assessment, p. 112.
10Families for Kids Partnership, Permanency Report
1998-2003, p. 18 (2004).
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“deliberate indifference.”21

Prison officials who acted with
deliberate indifference to seri-
ous medical needs of prisoners
were in violation of the Eighth
Amendment’s proscription
against “unnecessary and wan-
ton infliction of pain.”22 Delib-
erate indifference could be
“manifested by prison doctors
in their response to the prison-
er’s needs or by prison guards
in intentionally denying or
delaying access to medical care
or intentionally interfering with
the treatment once pre-
scribed.”23

The Youngberg Case

Nicholas Romeo was a pro-
foundly retarded 33-year-old
man with the mental capacity
of an 18-month-old child, who
lived with his parents until he
was 26 years old.24 After his
father died, Romeo’s mother
petitioned the court to admit
him to a state facility, because
she was unable to care for him
or control his violence.25 Fol-

lowing Romeo’s admission to
Pennhurst State School and
Hospital, he was injured many
times. Some of the injuries
were self-inflicted, and others
were the result of assaults by
other residents of the facility.
For these injuries, Romeo’s
mother, as his next friend,
sought damages and injunctive
relief against several Pennhurst
staff members. An amended
complaint alleged that hospital
staff routinely physically
restrained Romeo for long
periods of time, and did not
provide him with appropriate
treatment or programs to
address his mental retardation.
At the trial, only claims to dam-
ages were pursued.

Drawing upon Estelle, the trial
court instructed the jury that
the defendants could be held
liable on the plaintiff ’s Eighth
and Fourteenth Amendment
claims only if they found the
defendants “deliberately indif-
ferent to the serious medical
[and psychological] needs of
Romeo.”26 The jury returned a
verdict for the defendants, and
the plaintiff appealed.

The United States Court of
Appeals for the Third Circuit
reversed the decision, and
remanded the case for a new
trial. The appeals court held
that the Fourteenth Amend-
ment, and not the Eighth, was
the proper source of the liberty
interest for involuntarily civilly
committed persons. The par-
ticular liberty interests of the
plaintiff included freedom of

movement, personal security,
and habilitation designed to
treat his mental retardation.
The circuit court, however,
could not agree on a single
standard of conduct to apply in
determining violations to the
plaintiffs’ liberty interests. In
assessing the adequacy of
Romeo’s treatment, the majori-
ty of the en banc court held that
defendants were liable only if
the treatment was not accept-
able in light of present medical
or other scientific knowledge.27

The United States Supreme
Court granted certiorari to
“consider here for the first time
the substantive rights of invol-
untarily civilly committed
mentally retarded persons
under the Fourteenth Amend-
ment to the Constitution.”28

The state conceded that Romeo
had basic rights to food, shelter,
clothing, and medical care.
Before the Court was the ques-
tion of whether, and to what
extent, he retained rights to
safety, freedom from bodily
restraint, and training. The
Court quickly resolved the first
two rights, finding  

If it is cruel and unusual
punishment to hold convict-
ed criminals in unsafe con-
ditions, it must be
unconstitutional to confine

the involuntarily committed
– who may not be punished
at all – in unsafe condi-
tions.29

The Court found Romeo’s
claim to training was “more
troubling.”30 It noted that the
plaintiff ’s description of the
right to treatment changed
through the course of the litiga-
tion. At the trial, it was “such
treatment as will afford [resi-
dents] a reasonable opportuni-
ty to acquire and maintain

those life skills necessary to
cope as effectively as their
capacities permit.”31 On
appeal, the Supreme Court
viewed Romeo’s claim as much
narrower – a right to “minimal-
ly adequate habilitation” which
for Romeo meant “only train-
ing related to safety and free-
dom from restraints.”32 The
Court agreed that such training
was constitutionally required
for someone in Romeo’s cir-
cumstances. It avoided the
more difficult question of
“some general constitutional
right to training,” noting 
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The children in Braam alleged ongoing, inadequate

treatment from the system that was supposed to serve

them.

21Deliberate indifference could be “manifest-
ed by prison doctors in their response to the
prisoner’s needs or by prison guards in inten-
tionally denying or delaying access to med-
ical care or intentionally interfering with the
treatment once prescribed.” Estelle 97 S.Ct. at
291.
22Lower court foster care cases substantive
due process analyses primarily rely upon the
language in Estelle, explaining that prison
officials have a duty to provide medical care
because a prisoner “cannot by reason of the
deprivation of his liberty, care for himself ”
and “must rely on prison authorities to treat
his medical needs.” Estelle, 97 S.Ct. at 290-
291. Children in foster care are similarly
deprived of their liberty and due to their
young age and removal from the parents who
would normally be expected to meet their
needs, forced to rely upon state officials to
meet their need for medical care and protec-
tion. Yvonne L. By and Through Lewis v. New
Mexico Dep’t of Human Serv’s., 959 F.2d 883
(10th Circuit 1992); Burton v. Richmond, 276
F.3d 973 (8th Cir. 2002); Marisol A. v. Giu-
liani, 929 F.Supp. 662 (S.D. N.Y. 1996).
23Estelle, 97 S.Ct. at 291.
24Youngberg, 102 S.Ct. at 2454.

25Youngberg, 102 S.Ct. at 2455.
26Youngberg, 102 S.Ct. 2456.

27Youngberg, 102 S.Ct. at 2457.
28Id.

29Youngberg, 102 S.Ct. at 2458. As for claims
of freedom from bodily restraint, it held that
‘this interest survives criminal conviction
and incarceration. Similarly, it must also sur-
vive involuntary commitment.” Youngberg
102 S.Ct. at 2458.
30Youngberg, 102 S.Ct. at 2458.
31Youngberg, 102 S.Ct. at 2459, n.23.
32Youngberg, 102 S.Ct. 2459.

(cont inued on  p. 6)

( c o n t i n u e d  f r o m  p. 3 )



ington’s foster care program
was constitutionally inade-
quate. The trial court upheld
the exclusion of this data.50

The Washington Supreme
Court then clarified that “evi-
dence of actual professional
standards followed by other
states is properly admissible.”51

On remand, this would seem to
offer little consolation to the
defendants, since a recently
completed federal review of
Washington’s child welfare pro-
gram confirmed that Washing-
ton’s foster care program is
deficient in many areas.52

Fiscal Constraints

Both parties agree that
improvements in Washington’s
foster care system will require
additional resources. The
Washington Supreme Court
acknowledged that the defen-
dants estimated the cost of such
reforms at more than $60 mil-
lion.53 The defendants sought
to use lack of funding from the
legislature as a defense. In one
of the most important rulings
in the case, the state supreme
court upheld the trial court’s
exclusion of this defense, and
held “[l]ack of funding does
not excuse a violation of the
constitution and this court can
order expenditures, if neces-
sary, to enforce constitutional
mandates.”54

State and Federal
Statutory Claims

With little discussion or expla-
nation, the state supreme court
affirmed the trial judge’s dis-
missal of the children’s claims
under federal and state statutes.
The children argued they had
causes of action under four
state statutes. The statutes sup-

porting these claims required
foster parent pre-service train-
ing;55 the provision of infor-
mation about the child and his
or her family with foster care-
givers;56 the evaluation of an
individual child’s needs within
thirty days of entering place-
ment;57 and the development
of programs for the care of fos-
ter children that “effectively
address the educational, physi-
cal, emotional, mental, and
medical needs of children and
youth.”58 

In affirming the dismissal of
the Braam children’s claim
under federal statutes, the
Washington Supreme Court
largely relied upon the United
States Supreme Court’s deci-
sion in Gonzaga v. Doe.59 Since
the federal statutes that the chil-
dren sought to enforce are

“spending clause legislation,”
and the “Supreme Court has
recently been highly suspi-
cious” that such statutes create
enforceable rights, the court
refused to recognize a cause of
action under 42 U.S.C
§§671(a)(16) and 675 (1).60

Contrary to the Washington
Supreme Court’s decision, the

weight of authority in the feder-
al courts has upheld the
enforceability of the federal
statutes.61 Since Gonzaga was
decided, at least two federal
courts have affirmed the
enforceability of the statutes.62

Bill Grimm, co-counsel in the
Braam case, is a senior attorney
with the National Center for
Youth Law, specializing in Child
Welfare. He has been lead coun-
sel in several large cases seeking
to reform child welfare systems,
including in Baltimore, Arkansas
and Utah.
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60Braam, 81 P.3d at 864-866. In Wash. State
Coalition for the Homeless v. Dep’t of Soc. &
Health Servs., 949 P.2d 1291, 1309 (1997), the
Court found provisions of the federal child
welfare statutes unenforceable.
61E.g., Marisol A. v. Giuliani, 929 F.Supp. 662,
680-683 (S.D. N.Y. 1996); Brian A. ex rel.
Brooks v. Sundquist, 149 F. Supp.2d 94, 946-
950 (M.D. Tenn. 2000); (federal statutes cre-
ate enforceable rights); 31 Foster Children v.
Bush 329 F.3d 1255 (11th Cir. Fla. 2003);
Charlie H. v. Whitman, 83 F.Supp.2d 476
(D.N.J. 2000) (no enforceable rights under
federal statutes).
62Missouri Child Care Ass’n v. Cross, 294 F.3d
1034 (8th Cir. 2002); Kenny A. ex rel. Winn v.
Perdue, 218 F.R.D. 277 (N.D.Ga.2003).

The Braam case is unique – no other case seeking to

enforce the constitutional rights of a class of children in

foster care has been tried before a jury.

50Braam, 81 P.3d at 861.
51Braam, 81 P.3d at 861 citing Schall v. Mar-
tin, 467 U.S. 253 (1984).
52U.S. Dep’t of Health & Human Serv’s.,
Children’s Bureau, State of Washington, Child
and Family Services Review Final Report
(2004).

53Braam, 81 P.3d at 856.
54Braam, 81 P.3d at 862-863.

55RCW 74.13.250.
56RCW 74.13.280.
57RCW 74.14A.050(3).
58RCW 74.14A.050(2).
59536 U.S. 273 (2002).Ja
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