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The November 2006 election included 
significant victories for abortion rights 
across the United States. Restrictions 
on the right to choose were defeated 
in South Dakota, Oregon, and Califor-
nia. In South Dakota, voters rejected 
the most restrictive ban on termina-
tion to be proposed in the U.S.1

 
This 

law would have banned all abortions 
for adults and adolescents, except 
those necessary to preserve the life of 
the mother. Intended as a vehicle to 
directly challenge Roe v. Wade,2

 
the 

law’s defeat via ballot initiative has 
national significance.3

 

	 In Oregon and California, voters 
faced ballot measures that would have 
restricted minors’ rights to choose by 
requiring notice to a minor’s parent 
before the teen could obtain an abor-
tion. Voters in Oregon rejected the 
parental notification ballot measure by 
55 percent to 45 percent.4 In Califor-
nia, parental notification was defeated 
for the second year in a row, by 54.3 
percent to 45.7 percent,5

 
thus preserv-

ing rights established in American 
Academy of Pediatrics v. Lungren.6

 

AAP v. Lungren and its Impact 
The 2005 and 2006 California parental 
notification propositions (Propositions 

73 and 85, respectively) were each at-
tempts to amend the California Consti-
tution. Supporters of the propositions 
took this approach because in 1997 the 
California Supreme Court held that an 
adolescent’s right to choose is protect-
ed under the state constitution. 
	 In AAP v. Lungren, the California 
Supreme Court invalidated a state 
law that would have required parental 
consent before minors could obtain 
abortions.7

 
The court determined 

that minors’ privacy rights under the 
California Constitution are coexten-
sive with those of adults and that the 
constitutional right to privacy includes 
the right to decide whether to con-
tinue or terminate a pregnancy.8

 
The 

court ultimately concluded that the 
notification statute unconstitutionally 
infringed on a minor’s right to choose, 
as it is guaranteed under article one9

 

of the California Constitution.10

	 Once the California Supreme 
Court held that a minor’s right to 
choose derives from her rights guar-
anteed under the state constitution, 
it became much more difficult to limit 
that right. For example, the legislature 
could no longer attempt to mandate 
parental consent or notification by 
simple statute. Parental consent or no-

tification could only be mandated if the 
state constitution were first amended 
to restrict the right to privacy guaran-
teed to citizens of California. 
	 The state constitution can be 
amended in one of two ways: 1) by a 
proposal approved by a two-thirds vote 
of both houses of the state legislature 
and a majority of voters in the gen-
eral election, or 2) by ballot initiative. 
In order to change the California 
Constitution by initiative, a petition 
proposing the amendment must first 
be signed by a prescribed number of 
registered voters. For constitutional 
amendments, this number is at least 
8 percent of the total number of votes 
cast for Governor in the last guberna-
torial election. According to the Cali-
fornia Secretary of State, the number 
of signatures required for a constitu-
tional amendment by ballot initiative 
in the November 7, 2006 general elec-
tion was 598,105. 11
 

The 2005 and 2006  
Ballot Initiatives 
In 2005 and again in 2006, anti-choice 
advocates managed to get initiatives 
on the ballot that would have amended 
the right to privacy under the Califor-
nia Constitution to explicitly require 
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minors to notify their parents before 
terminating a pregnancy. Both bal-
lot initiatives (Proposition 73 and 
Proposition 85) were funded by the 
same two individuals: Jim Holman, 
a publisher of Catholic weeklies, and 
former Assemblyman Don Sebastiani, 
a Sonoma winemaker.12

 

	 Proposition 73 would have 
amended the state constitution to 
require parental notification of abor-
tion.13

 
It also would have made other 

changes to the constitution. It would 
have inserted language into the 
constitution that defined abortion as a 
procedure that “cause[s] the death of 
the unborn child, a child conceived but 
not yet born.”14

 
In addition, it would 

have inserted into the constitution a 
requirement that courts report the 
number of judicial bypass requests 
each judge granted and denied each 
year under the judicial bypass provi-
sion of the proposition (See sidebar).15

 

Supporters promoted Proposition 
73 by arguing the proposition would 
facilitate family communication.16

 

Opponents countered that family com-
munication cannot be mandated. They 
pointed out that while most teens do 
speak with a parent or guardian about 
pregnancy and termination, mandat-
ing parental notification could endan-
ger certain teenagers – teens who, for 
example, might be kicked out of their 
homes or threatened with violence if 
their parents were notified of the situ-
ation.17

 
Proposition 73 was defeated 

by a margin of 52.8 percent to 47.2 
percent.18
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The California legislature first 
authorized minors to consent to 
pregnancy related care, including 
abortion, in 1953. In 1987, the leg-
islature passed a law that would 
have limited this right and required 
a minor to get consent from a par-
ent or guardian before terminating 
a pregnancy, absent a medical 
emergency.2 The law provided 
for judicial bypass, an alternative 
whereby minors could petition the 
juvenile court to determine whether 
the minor was mature enough to 
consent to an abortion, or, alterna-
tively, that the abortion was in the 
minor’s best interest. 
	 Shortly before the parental 
consent statute was to be imple-
mented, several provider groups 
challenged the law in court, repre-
sented by the National Center for 
Youth Law, ACLU-NC, and the law 
firm of Morrison & Foerster.3  The 
plaintiffs in the case, American 
Academy of Pediatrics v. Lungren, 
argued that the law violated 
the girls’ right to privacy under 
the California Constitution. The 
California Supreme Court agreed.4  
The court made several important 
findings in reaching this conclusion. 
The court first held that minors’ 
privacy rights under the California 
Constitution are coextensive with 
those of adults and that the right to 
privacy includes the right to decide 
whether to continue or terminate a 
pregnancy.5

  	 The court then looked at 
whether the state’s intrusion on the 
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minors’ privacy rights was justified. 
Because the law affected a consti-
tutional right, the intrusion would 
be lawful only if it served important 
government interests. Because of the 
nature of the right involved, the gov-
ernment had to establish that the law 
would serve “compelling” interests – 
the highest standard the government 
can be asked to meet.6  The state 
argued that the law served to promote 
two compelling state interests: pro-
tecting the physical, emotional and 
psychological health of minors, and 
promoting the parent-child relation-
ship. The court agreed that these 
were compelling state interests, but, 
importantly, rejected the argument 
that mandating parental consent 
would further those interests. In fact, 
the California Supreme Court stated 
that “[t]he evidence [is] nothing less 
than overwhelming that the legisla-
tion would not protect these interests, 
and would in fact injure the asserted 
interests of the health of minors and 
the parent-child relationship.”7  The 
court thus concluded that Health and 
Safety Code section 25958 (renum-
bered as section 123450 in 1995), 
mandating parental consent for ado-
lescent abortion, violated a minor’s 
right to privacy under the California 
Constitution.8
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	 In 2006, Proposition 73’s spon-
sors tried again with Proposition 85. 
The language of the proposition was 
substantially similar to that of 73, 
though the drafters removed some of 
the more controversial provisions.19

 

But while the language of the proposi-
tion was almost identical to that of 73, 
the campaign to sell the Proposition 
was quite different. Proponents all but 
abandoned their family communica-
tion argument; instead, they argued 
that parental notification is necessary 
to protect young girls from adult men 
who rape and abuse them and attempt 
to conceal their crimes by pressuring 
the girls who get pregnant to abort.20

 

Proponents claimed that notifica-
tion is necessary because health care 
providers fail to report these rapes 
and child abuse as required by law, 
which allows teens to be victimized 
again and again. The opponents of 
Proposition 85 showed these allega-
tions to be completely false, citing an 
Inspector General investigation which 
found no evidence of such reporting 
violations.21

 
In their own campaign, 

opponents again emphasized their con-
cern that parental notification would 
endanger the most vulnerable teens.22

 

In spite of – or possibly because of 
– proponents’ new inflammatory  

strategy, Proposition 85 was defeated 
by an even wider margin of 54.3 per-
cent to 45.7 percent23.
 
2007 and Beyond 
To date, the court and voters of Cali-
fornia have acted to support a minor’s 
constitutional right to choose. Nev-
ertheless, we may expect continued 
attempts to limit the rights estab-
lished in AAP v. Lungren. Indeed, the 
supporters of the parental notification 
propositions have indicated a determi-
nation to put yet another such proposi-
tion on the ballot in the future. Shortly 
after the election, Albin Rhomberg, a 
spokesman for Proposition 85 support-
ers, said: “We think this is a very good 
common sense piece of  
legislation.” 24

 
Given proponents’ com-

mitment to the issue,  
Californians may well be voting  
on the issue yet again in 2007. 
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